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CONFLICTS OF INTEREST 


RESIDENT EISENHOWER, speaking at Notre Dame 

commencement exercises on June 5, stressed the need 
“to review carefully the conflict-of-interest restrictions 
which have often prohibited the entry into government of 
men and women who had much to offer their country.” The 
President was referring in particular to restrictions that 
sometimes force top business leaders to decline proffers 
of appointment to high posts in the federal establishment, 
because they could not serve without divesting themselves 
of security holdings at too great a sacrifice. 


Other aspects of the conflict-of-interest problem, apply- 
ing to federal employees in general or to the heads and 
workers of particular agencies, have received the close 
attention of committees of Congress during the session now 
drawing toaclose. A House Judiciary subcommittee which 
considered the general problem was not able to agree on 
terms of new legislation, but its chairman, Rep. Emanuel 
Celler (D N.Y.), observed on June 12 that the question was 
of primary importance and he voiced the hope that an 
effective measure would be enacted by the next Congress. 
The House Commerce Committee unanimously approved a 
bill, June 22, aimed to enforce new ethical standards in 
the government’s regulatory agencies. Action on the bill 
before adjournment is hardly likely, but it no doubt will 
be reintroduced and pressed for passage next year. 


RESIGNATIONS OF CERTAIN EISENHOWER APPOINTEES 

Attention has been drawn to the conflict-of-interest ques- 
tion by investigations into cases in which public officials 
either have acted without regard for the proprieties of 
public office or have given the appearance of allowing pri- 
vate considerations to influence their decisions on public 
matters. The vigor with which Democratic-controlled com- 
mittees of Congress have investigated such cases during 
the Eisenhower administration represents in part a reaction 
to the charges of “corruption” leveled against the Truman 
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administration by Republican campaigners in the 1952 pres- 
idential election contest. 


Gen. Eisenhower tried at that time to set the ethical 
standard for the administration he hoped to form by declar- 
ing that his running-mate, Richard M. Nixon, must emerge 
“clean as a hound’s tooth” from the furor kicked up by the 
disclosure that Nixon’s California backers had raised a 
special fund to help defray his expenses as a senator. The 
Republicans insisted, eight years ago, that they would 
“clean up the mess” in Washington. President Truman 
had been embarrassed by disclosure of unethical activities 
on the part of some officials and hangers-on of his admin- 
istration! The new Republican administration was em- 
barrassed in due course by questionable conduct on the 
part of certain of its officials. 


Harold E. Talbott quit as Secretary of the Air Force in 
1955 when inquiry by a committee of Congress showed 
that he had retained his partnership in an engineering firm, 
after entering the government, and that he had used Air 
Force stationery for letters concerning the company’s busi- 
ness. Edmund F. Mansure resigned as head of the General 
Services Administration in 1956 after asserting that “prac- 


tical politics” dictated that insurance brokerage contracts 
for a project under G.S.A. jurisdiction should not go to 
firms which “did not help this administration get into 
office.” Robert Tripp Ross resigned as Assistant Defense 
Secretary, the following year, when Congress learned that 
the Army had awarded an $834,000 clothing contract to a 
firm headed by his wife and brother-in-law. 


Resignation in 1958 of Sherman Adams, President 
Eisenhower’s chief administrative assistant, brought the 
culmination of a political sensation. Adams had accepted 
various gifts and extensive hospitality from Bernard Gold- 
fine, a Boston industrialist whose companies had cases 
before the Federal Trade Commission and the Securities 
and Exchange Commission. Richard A. Mack left the Fed- 
eral Communications Commission the same year and later 
was indicted with Thurman A. Whiteside of Miami on a 
charge of conspiring to influence the commission’s award 
of a Miami television license in which Whiteside was in- 
terested.2. John C. Doerfer resigned from the F.C.C. on 

1See “Ethics in G 


2 The trial ended i 
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March 9, 1960, after it was shown that he had twice ac- 
cepted hospitality from the owner of 12 radio and television 
stations. 


CURRENT ACTIVITY IN CONFLICT-OF-INTEREST FIELD 


Various new inquiries into conflict-of-interest questions 
are proceeding. The Justice Department filed papers in 
the U.S. District Court for the District of Columbia, May 
13, authorizing three of the department’s attorneys to pre- 
sent such cases to a grand jury. The department indicated 
that it had information concerning violations of statutes 
pertaining to bribery, conflicts of interest, false statements 
and conspiracy in the course of attempts to influence gov- 
ernment officials. 


The Legislative Oversight subcommittee of the House 
Commerce Committee recently investigated contacts made 
by private interests in connection with pending Federal 
Power Commission decisions. The House Judiciary Anti- 
trust subcommittee held hearings last winter on bills to 
strengthen criminal laws relating to conflicts of interest 
and to promote observance of ethical standards by federal 
employees. The impact of such laws on federal employment 
practices was taken up at spring hearings before the 
Senate Government Operations subcommittee on national 
policy machinery. 


A conflicts case that cropped up during recent hearings 
before the Senate Judiciary Antitrust and Monopoly sub- 
committee led to the resignation, May 19, of Dr. Henry 
Welch, head of the Food and Drug Administration’s Anti- 
biotics Division. Welch, it was revealed, had been paid a 
total of $287,142 since 1953 as “honoraria” for editing two 
antibiotics magazines. His official duties included surveil- 
lance of drug companies that bought the magazines’ adver- 
tisements and reprints. Letters found by subcommittee 
investigators and displayed at the hearing on June 7 
showed that the physician also had solicited private business 
from drug houses.* 


A special Senate Agriculture subcommittee early this 
year uncovered instances of alleged conflicts of interest 
in the storage of surplus farm commodities. Earl C. 


®Dr. Barbara Moulton, a physician who had resigned from the F.D.A 
told the subcommittee on June 2 that key F.D.A. officials ought to be 
cause of too many years in close association with the industries under their juris- 
diction The Department of Health, Education and Welfare, of which F.D.A. is a 
part, last October prohibited outside work involving a “real or apparent conflict of 
interest which would reflect discredit upon the department.” 
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Corey, director of the Portland, Ore., office of the Commod- 
ity Stabilization Service, resigned under pressure last Jan. 
22. He acknowledged to the subcommittee on March 11 
that he had earned $82,500 through a silent partnership in 
a commercial warehouse that stored government grain, 
and that he held stock in other companies that stored sur- 
plus commodities. Corey was indicted by a federal grand 
jury in Portland, April 21, on charges of conflicts of 
interest, false statements, and conspiracy to defraud. De- 
partment of Agriculture officials disclosed later that they 
had a dozen or more cases of possible interest conflicts under 
review—cases brought to their attention by the answers 
of more than 15,000 employees to a questionnaire on out- 
side business and financial interests that the department 
had circulated. 


Finally, legislation has cleared the House to stop recently 
retired military officers from making sales to the armed 
services; it awaits Senate action. A collateral problem 
concerns entertainment of top military officials by defense 
contractors and their agents. A House Armed Services 
subcommittee early this year advised the secretaries of the 
armed services to take steps to end acceptance of such 
hospitality. 


DIFFICULTIES IN DEFINING CONFLICTS OF INTEREST 


Various abuses or irregularities of which public servants 
may be accused have been lumped together under the term 
“conflicts of interest.” Strictly defined, conflicts of in- 
terest concern only dual economic allegiance. An expert 
has explained: 

The conflict-of-interest situation is one move away from the 
overt offense of bribery. An official who permits himself to be 


showered with gifts from a private party with whom he is dealing 
in his official capacity may not be influenced at all in his official 
actions. Yet his behavior is clearly objectionable. Nothing has 
happened yet, but we are alarmed at the potential of harm implicit 
in his conflicting interest and the general unsavory appearance 
of his position i the eye of the public. Thus the conflicts problem 
is a problem of potentiality and one which arises from the status 
of the officeholder rather than from his official acts.4 


Regulation of conflicts of interest has been called regula- 
tion of evil before the event, and regulation against poten- 
tial substantive harm. “A subjectively innocent gift com- 
bined with a subjectively innocent official performing an 


*Marver H. Bernstein (Princeton professor), speech at annual meeting of Amer- 
ican Political Scier Associatior Washington, D. C., Sept. 10-12, 1959 
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innocent act can combine to violate a regulation on con- 
flict of interests.” 5 


Into this legal shadowland has been thrust in recent years 
the question of ex parte communications—contacts, usually 
undisclosed, with agency officials by or on behalf of an 
interested party in an administrative proceeding. Some 
political scientists view this problem as only collaterally 
related to the subject of conflicts of interest, but others 
are unwilling to draw so fine a line. They believe that 
ex parte communications may form part of a pattern of 
improper influence, and that agency officials may be drawn 
into compromising positions with the parties to such in- 
formal contacts. 


Full-scale consideration of ex parte communications was 
touched off by the Sherman Adams-Bernard Goldfine case. 
Adams conceded that he had talked with officials of gov- 
ernment regulatory agencies about pending actions against 
Goldfine. Testimony before the House Legislative Over- 
sight subcommittee last spring revealed that Thomas G. 
Corcoran, Washington attorney who was a member of 
Roosevelt’s “brain trust,” conferred with three members 


of the Federal Power Commission while an important deci- 
sion was pending on a rate-of-return case in which one 
of his clients, a pipeline company, was interested. The 
subcommittee found also that Arthur S. Kline, vice chair- 
man of F.P.C., had had 264 private contacts—in person 
or by telephone—with 22 representatives of natural gas 
companies in less than two years. 


Kline defended the propriety of the talks, insisting to 
the subcommittee on May 13 that he had discussed only 
“procedural matters” and had never gone into the merits 
of any contested case. Corcoran, appearing five days later, 
defended his off-the-record talks on the grounds that they 
were “not secret,” that the case before the F.P.C. at the 
time was not an adversary proceeding, and that the com- 
mission staff had full ea parte access to the commissioners 
and had taken a position opposing his client’s petition. 
Corcoran contended that under those circumstances it would 
have been proper to go to the commissioners and “talk 
directly to the merits,” but that he had discussed only 
procedural questions. 

5 Special Committee on the Federal of Interest Laws of the Association of 


the Bar of the City of New York nflict of Inter 
publication edition, 1960), Chap. II, 


est and ederal Service’ (pre- 





Editorial Research Reports 


Contacts by members of Congress with the regulatory 
agencies present a delicate question. A list compiled by 
F.P.C. showed, for example, that 60 senators and represen- 
tatives had checked with the commission since 1953 in 
regard to proceedings concerning a single gas company. 
Most of the communications either urged the commission 
to expedite action on pending cases or to reconsider action 
already taken. But a mere inquiry by a member of Con- 
gress may exert considerable influence. The prestige of 
national legislators in this connection was illustrated re- 
cently when an examiner for the Federal Communications 
Commission cited the stock holdings of five congressmen 
in a broadcasting company as an example of “civic partici- 
pation” entitling the company to preference over a rival 
applicant for a television license. 


Privileged Position of Certain Groups 


MEMBERS of Congress are not subject to most of the 
conflict-of-interest laws. The immunity accorded the Leg- 
islative Branch has been strongly criticized in recent years 
as demonstrating the existence of a double standard in 
the federal government. A rule of the House of Represen- 
tatives calls on members to disqualify themselves from 
voting on questions in which they have “a direct persona] 
or pecuniary interest.” The Senate as a matter of “im- 
memorial observance” follows a similar practice. However, 
neither chamber has any practical way to compel observance 
of the rule or custom. 


Two of the seven federal conflict-of-interest statutes 
apply to members of Congress, who of course are subject 
also to bribery laws. The two conflict statutes, enacted in 
1862 and 1864, forbid respectively the taking or giving 
of money or anything of value for procurement of any 
contract or appointive office from the United States, and 
the receipt of, or agreement to receive, compensation for 
services rendered to any private person in relation to any 
proceeding — before a government agency — in which the 
United States is a party or is directly or indirectly inter- 
ested. Members of Congress are forbidden also to practice 


*See “Pressures on Federal Regulatory Commissions,” E.R.R., 1958 Vol. I 


243-260. ded 
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law before the Court of Claims or to enter into contracts 
with the government. 


VIEWS OF LEGISLATORS ON THEIR SPECIAL POSITION 

Senators and representatives, beyond observing the re- 
straints cited, are not bound by law to live up to standards 
prescribed for employees of the Executive Branch. A few 
members of Congress have expressed concern on this score. 
The late Sen. Richard L. Neuberger (D Ore.), for example, 
said two years ago: “I fear that it has a corroding effect on 
government generally when a member of the President’s 
Cabinet can be ordered to jettison his corporate portfolio 
by senators who themselves may be dabbling in oil, cotton 
futures, television, hotel chains or uranium.’”? Neuberger 
asserted that the Executive and Legislative branches 
should be governed by conflict-of-interest laws as nearly 
similar as their differing structures and composition allow. 


Sen. Wayne Morse (D Ore.) repeatedly has introduced 
bills to require public reporting of the financial interests 
of members of Congress, but to no avail. Sen. Stephen 
M. Young, in an action said by the Secretary of the Senate 
to be without precedent in that body, announced on March 
31, 1959, that he had sold or was selling stock in two 
sugar companies and one airline because of a possible 
conflict of interest with his duties on Senate committees. 
Young voluntarily listed with the Senate Secretary hold- 
ings of more than 7,000 shares of other stocks having an 
aggregate market value of $234,000. 


Other members of Congress have defended their exemp- 
tion from conflict restraints by pointing out that their 
elective status puts them in a fundamentally different posi- 
tion from that of appointed officials or civil service em- 
ployees. They contend that in many cases members of the 
House or Senate are sent to Washington under a voter 
mandate to represent a particular economic, even racial, 
group. Frequently the legislator’s own self-interest is 
closely tied to that of the group. Strict application of 
rules against taking an active part in self-interest situa- 
tions might prevent a farmer senator from voting on farm 
legislation or a Negro congressman from voting on civil 
rights bills. Further, the legislator has to submit his 
record to a public accounting on election day. 


"Richard L. Neuberger, “‘Who Polices the Policeman (Congress) 7” Ne 


w York Times 
Magazine, Feb. 23, 1958, p. 79. 
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Senate Minority Leader Everett M. Dirksen (R IIl.) 
startled some of his colleagues when he told a Senate Judi- 
ciary subcommittee on administrative practice and proce- 
dure, July 22, 1959, that he would continue to contact 
government officials on behalf of his constituents unless he 
could be “put in jail for doing it.” Dirksen and others 
have pointed out that many of their constituents feel it 
is the duty of their senators and congressmen to intercede 
for them with quasi-judicial federal agencies. Sen. Paul 
H. Douglas (D Ill.) is one of the few members of Congress 
who has refused to communicate with regulatory agencies 
on behalf of constituents. 


Both Senate and House in July 1958 approved a code 
of ethics intended to apply to their own members and to 
employees in the Executive Branch. The code, while in- 
cluding no enforcement provisions, set forth ten principles 
of conduct. Everyone in government was admonished 
“never [to] discriminate unfairly by the dispensing of 
special favors or privileges to anyone whether for remun- 
eration or not; and never [to] accept, for himself or his 
family, favors or benefits under circumstances which might 
be construed by reasonable persons as influencing the per- 
formance of his governmental duties.” Persons on the 
federal payroll were told also to “engage in no business 
with the government, either directly or indirectly, which 
is inconsistent with the conscientious performance of... 
governmental duties.” 


QUESTIONS OF ETHICS FOR THE CHIEF EXECUTIVE 


Members of Congress like to equate their position with 
that of the President, for whom no code of ethics ever has 
been established. Some Presidents have been scrupulous 
about potential conflicts of interest, particularly as relating 
to personal security holdings. President Eisenhower has 
said that on taking office he turned over control of his 
investments to trustees, so that he would not know the 
nature of the actual holdings. Nelson A. Rockefeller told 
newsmen at Green Bay, Wis., last Dec. 16, before he with- 
drew as a candidate for the Republican presidential nomi- 
nation, that, if elected, he would divest himself of any 
securities that would involve conflicts of interest. 

Gifts pose another problem for the Chief Executive. 
Some Presidents have accepted most of the presents sent 
to them while others have declined all except a few. The 
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general view is that the office of President is too big to 
be influenced by gift-giving. It is recognized, however, 
that the behavicr of department and agency heads, and 
their subordinates, is apt to be powerfully influenced by 
standards set in the White House and Congress. 


The Association of the Bar of the City of New York 
said in a report on conflict-of-interest problems last Feb. 
22: “Although the flow of gifts, most of them symbolic 
in nature, to 1600 Pennsylvania Avenue [the White House] 
probably cannot and should not be stemmed, the matter of 
how the White House disposes of these gifts is very delicate. 
The soundest approach to this problem appears to be an 
invariable practice of passing such gifts along to charity 
or to the national museums.” ® President Eisenhower, on 
the other hand, has accepted valuable gifts for his Gettys- 
burg farm. 


ACTIVITIES OF RETIRED ARMED SERVICE OFFICERS 

While generally ignoring its own conflict problems, Con- 
gress has shown a lively interest in assuring integrity in 
defense contracting. In this connection the business activ- 
ities of retired military personnel have attracted special 
attention. The problem is not new. The first statutory 
limitation on the business pursuits of retired military per- 
sonnel was incorporated in the Naval Service Appropriation 
Act of 1896; one of its provisions prohibited payment of 
any appropriated funds to naval officers on the active or 
retired lists when employed by any person or company 
furnishing “naval supplies or war material” to the gov- 
ernment. The first comparable limitation applying to Army 
officers appeared in an appropriation act in 1923. Numerous 
departmental restrictions on post-service business activities 
also have been issued to plug loopholes opened in the stat- 
utory law by varying and often contradictory interpre- 
tations. 


A House Armed Services subcommittee was instructed 
in 1959 to review dealings of retired officers with the De- 
partment of Defense. In a report on Jan. 4, 1960, the sub- 
committee recommended enactment of legislation, uniform 
among the services, that would plainly forbid officers and 
civilians, for a period of two years following retirement 
or resignation, to engage in selling to the armed services. 
The subcommittee said it was “unethical and unconscion- 

* Special Committee the Bar of the City of New York, op. cit., Chap. X, p. 4 
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able for a person to have anything to do in private life 
with a subject with which he was directly concerned while 
in public employment.” 


Existing law provides for suspension of the retirement 
pay of a former Army or Air Force officer when privately 
employed, at any time within two years after separation 
from the service, in selling “war supplies” to the govern- 
ment; retired Navy and Marine officers never can take 
such employment without suspension of retirement pay. 
Rep. F. Edward Hébert (D La.), chairman of the subcom- 
mittee, has asserted that suspension of retirement pay 
merely “fixes the dues” for an exclusive club of retired 
officers employed by defense contractors, “with the badge 
of admission being the amount of retired pay suspended.” 


Hébert introduced a bill to bar ex-officers of all services 
from selling anything to the Defense Department for two 
years after separation, with the maximum penalty for vio- 
lation to include not only loss of retirement pay but one 
year’s imprisonment and a fine of $10,000. Defense con- 
tractors who hired the retired officers for the purpose of 
making sales to the armed services also would be criminally 


liable. Further, the bill set forth a comprehensive, all- 
inclusive definition of “selling” to make the term cover 
all activities for the purpose of obtaining contracts. 


The Hébert bill was modified by the full House Armed 
Services Committee into what Hébert termed “legally con- 
stituted whitewash.” As passed in the House by voice vote, 
April 7, the bill carried no criminal penalties for defense 
contractors and called for court-martial of offending officers 
rather than trial in federal court. “What will a court- 
martial be for a general or an admiral?” Hébert asked dur- 
ing House debate. “Just an old class reunion.” The 
Senate Armed Services Committee held a short hearing 
on the House-passed bill, June 2, and decided that addi- 
tional hearings were needed. No further action has been 
taken. 





Means to Curb Conflicts of Interest 


THE WHOLE CONCEPT of trying to legislate morality in 
government has been challenged on occasion. A common 
plea is that the nation needs, not more rules, but a higher 
standard of individual ethics. An honest man will remain 
honest, it is argued, no matter what temptations are placed 
in his way. The opposing view, upon which legislation and 
administrative regulations have been predicated, is that— 
while there is no substitute for individual standards of 
ethics—a great many people go wrong because they are 
not quite certain what the rules are and because it is hard 
to oppose special pleaders. 


Sen. Douglas, after expressing the latter view at a hear- 
ing before a Senate Judiciary subcommittee, July 21, 1959, 
added: “‘Laws help make it easier for the average person 
to be ethical, because he can then plead the law as an 
excuse for doing the right thing. Frequently in public life 
you have to have an excuse to do the right thing. This is 
a sad comment on the life of our times, but you tend to be 
regarded as prissy if you hold rigid standards, and people 
do not like to be regarded as prissy and self-righteous.” 


DEFECTS OF FEDERAL CONFLICT-OF-INTEREST LAWS 

None of the seven general federal statutes dealing with 
behavioral problems within the range of conflicting public 
and private interests uses the term “conflict of interest.” 
Three of the statutes aim to prevent federal employees or 
ex-employees from assisting others in the prosecution of 
claims against the United States. A fourth statute for- 
bids the employee to assist any person for pay in any 
matter pending before an agency of the Executive Branch 
and in which the United States is interested. A fifth pro- 
hibits a government official from acting for the government 
in transactions with a business entity in which he has an 
economic interest. The sixth forbids an official to receive 
pay from non-governmental sources “in connection with” 
his official services. The seventh forbids an official to get 
pay for aiding another to obtain a government contract.® 


Five of these statutes were adopted between 1853 and 
1872; three were provoked by venalities of the Civil War 


®See “Ethics In Government,” E.R.R., 1951 Vol. II, pp. 834-839 
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period. All except one of the five are criminal statutes that 
prescribe fines ranging from $1,000 to $10,000 and prison 
terms ranging from six months to two years. 

Boiled down to their essence, five of the seven provisions forbid 
officials from assisting outsiders in matters in which the United 


states 1S « 


terested; one calls for pe rsonal disqualifica- 


tion from matters in tich the official has a conflicting economic 


interest; and one 


ide pay for government work. 


From these provisions jungle has luxuriated.!° 


An exhaustive study of the conflict-of-interest problem by 
a special committee of the New York City Bar Association, 
made public last Feb. 22, found that opinions of attorneys 
on what constitutes compliance with the existing statutes 
“defy reconciliation.” The result has been to generate an 
array of legal devices calculated to get around the laws 
without literally violating them. An instance cited is that 
of the specialist, unwilling to accept appointment as a 
federal employee because of conflict-of-interest restraints, 
who enters instead into a contract with the agency to 
supply his services as an independent contractor. 


Another case is that of the man holding securities that 
have to be sold when he accepts appointment to a federal 
post; he transfers title to his wife. A lawyer may resign 
from his law firm but promptly form another firm with 
the same partners, the difference being that all law work 
relating to the government will, during the time he is in 
government service, be carried on by the law firm of which 
he is not a member. “When avoidance of the law becomes 
mainly a matter of form, it is usually a sign that the law 
is out of focus with reality.” ™ 


DEPARTMENTAL CONFLICT-OF-INTEREST REGULATIONS 

In the absence of sufficiently comprehensive laws, gov- 
ernment departments and agencies have supplemented the 
statutory restraints by regulations. The Post Office De- 
partment, alone of the 13 departments of the Executive 
Branch, has no conflict-of-interest regulations as such. Four 


of the 31 independent agencies have no implementing reg- 
ulations. 


The Department of Defense and the subsidiary armed 
forces departments have promulgated a plethora of rules. 
The parent department has issued two directives concern- 


Marver H. Bernstein, speech at annual meeting of American Political Science 
Association, Washington, D. C., Sept. 10-12, 1959 


Special Committee of the Bar of the City of New York, op. cit., Chap. III 
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ing conduct; the Army has put out 15 regulations; the 
Navy has two instructions, a Bureau of Personnel instruc- 
tion and a Navy procurement directive, for its guidance; 
the Air Force has a regulation and two procurement in- 
structions. “The mere recitation of these numbers draws 
attention to the reason for the confusion which has been 
complained about.” !2 


In general, the agency regulations deal with acceptance 
of gratuities, outside activities of employees, financial in- 
terests, use and disclosure of information, and dealings by 
former employees. Some agencies lay down an area of 
activity from which employees are completely excluded. 
Employees of the Civil Aeronautics Board, for example, 
can have no connection with the civil aviation industry. 


Some agencies enforce the regulations vigorously; others 
give them scant attention. Administrative sanctions for 
violating agency regulations on interest conflicts range 
from a warning letter or reprimand to outright dismissal 
with referral of the case to the Department of Justice for 
prosecution. The Interstate Commerce Commission in a 
memorandum last Feb. 1 noted that certain of its exam- 


iners were accepting entertainment from parties appearing 
before them, and warned that future violations would con- 
stitute grounds for disciplinary action, including dismissal. 


The agency regulations are regarded in most cases as 
more modern, better drafted, and more relevant expressions 
of public policy than the conflict-of-interest statutes. A 
staff report on federal conflict-of-interest legislation, pre- 
pared for the House Judiciary Antitrust subcommittee, 
Dec. 30, 1958, characterized the variety of techniques used 
to help employees avoid interest conflicts and other ethical 
lapses as reflecting “both interest and ingenuity.” But the 
staff report, without expressly criticizing agency self-reg- 
ulation, found a “broad area in which government-wide 
precepts of ethics should operate.” It called adoption of 
an overall code of ethics for government employees feasible 
and necessary. 


PROPOSALS FOR NEw BAsic LAWS AND REGULATIONS 
A decade of more or less constant review of the conflict- 
of-interest problem has failed as yet to produce a compre- 


122 Employment of Retired Commissioned Officers by Defense Department Con- 
tractors (Report of House Armed Services subcommittee for special investigations, 
Jan. 4, 1960), p. 5. 
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hensive legislative solution. Members of Congress have 
been satisfied in most cases to expose alleged improprieties 
and leave it to the Executive Branch to get rid of the male- 
factors. Serious consideration has been given of late, how- 
ever, to consolidating the seven existing statutes into a 
single act that would contain, in the words of the New York 
City Bar group, “a common set of definitions and a con- 
sistent approach, to apply for all employees of the Execu- 
tive Branch.” Under the Bar committee’s recommenda- 
tions, certain restraints now covered only by regulations 
or not at all—particularly restraints relating to receipt of 
gifts and to use of official positions to promote personal 
interests—would be included in the basic statute.'® 


CRITICISM OF PROPOSALS FOR OVERALL ETHICS CODE 

The Bar committee was critical of proposals for an over- 
all code of ethics for Executive Branch employees. One 
objection was that any code adopted by Congress neces- 
sarily must apply on a broad basis and must, therefore, be 
couched in general terms. Another was that action by 
Congress would perpetuate “one of the fundamental defects 
that has historically characterized this field—absence of a 
focus of clear responsibility upon the President to police 
the ethical practices of the Executive Branch.” The study 
recommended as an alternative that the President develop 
a carefully worked-out code of regulations to supplement 
the substantive provisions of a new statutory code. The 
regulations presumably would establish clear and unam- 
biguous minimum standards of honesty and fair dealing 
and require vigorous enforcement by administrators of the 
individual agencies. Violations would result in disciplinary 
measures rather than court proceedings with liability to 
criminal] penalties. 


Some members of Congress mistrust this approach. Rep. 
Emanuel Celler (D N.Y.), chairman of the House Judiciary 
Committee, said on March 3 during hearings on the Bar 
Association’s model bill: “The longer you remain here [in 
Congress] the more you realize that you cannot expect the 
agency to enforce conflict-of-interest statutes through ad- 
ministrative sanctions. They just won’t do it and, human 
nature being what it is, you run up against a blank wall. 
And if you expect the agencies to do this by administrative 


sanctions, you just will not get anywhere.” 


See “Bar Group -ropose on Yonflicts of nterest,”” ongressional Quarterly 
Weekly Report, 26, 1! »¢ 





Conflicts of Interest 


Rep. John V. Lindsay (R N.Y.), a member of the New 
York City Bar Association’s special committee on conflicts 
of interest, on Feb. 22 introduced the bill drafted by the 
committee to carry out its recommendations to consolidate 
“the present scattered and uncoordinated statutes relating 
to conflicts of interest ... into a single unified act.” No 
report has been made on this or other bills on which the 
House Judiciary Antitrust subcommittee held hearings. 
Rep. Celler said on television, June 12, that difficulties had 
been encountered in working out legislation that would 
cover all cases of conflicts of interest and that would pro- 
vide appropriate penalties. 

PROVISIONS OF BILL ON REGULATORY AGENCIES 

The bill reported by the House Commerce Committee ap- 
plying to the six federal regulatory agencies'* would make 
it a crime, punishable by as much as a year in prison and 
a fine of $10,000, to make so-called back-door or off-the- 
record approaches to agency commissioners or employees; 
and the party on whose behalf such an approach was made 
could be disqualified to receive a license or other benefit 
from the agency. Members of Congress, though not 
exempted from these provisions, would be allowed to make 


informal inquiries about the status of a case. The bill 
would forbid agency personnel to accept money, loans or 
anything of value from persons interested in pending cases; 
to permit personal business affairs to result in a conflict 
of interest with official duties; or to act in any official 
matter involving “‘a personal interest incompatible with un- 
biased exercise of official judgment.” 


A bill sponsored by the American Bar Association, con- 
sidered at a hearing June 8 before a Senate Judiciary sub- 
committee, not only would outlaw private communications 
with regulatory agencies but also set aside decisions in- 
fluenced by off-the-record contacts and require removal of 
the government officials involved. Sen. John A. Carroll 
(D Colo.), subcommittee chairman, observed that the dif- 
ficulty in drafting legislation of this kind was to outlaw 
improper approaches in semi-judicial cases and at the same 
time “not insulate the bureaucracy from the public.” The 
Senate committee took no action. 


% Civil Aeronautics Board, Federal Communications Commission, Federal 
Commission, Federal Trade Commission, Interstate Commerce Commission, S 
and Exchange Commission. 

% The A.B.A. bill, while not forbidding members of Congress to contact the regu- 
latory agencies, would require all such communications to be made matters of 
record. 
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Hardship Cases Under Conflict Rules 


THE CONTENTION has been made that fewer rather 
than more conflict-of-interest laws and regulations should 
be the goal if the federal government is to attract high- 
level employee talent for its ever-expanding complex of 
agencies and commissions. Former Gov. W. Averell Harri- 
man of New York told the Senate subcommittee on national 
policy machinery on June 2 that Congress must revise “‘our 
outmoded laws and rigid regulations concerning so-called 
conflicts of interest [which] appear to be based on the 
assumption that every person serving our government is 
a potential thief or knave.”’ 


President Eisenhower took somewhat the same approach 
to the problem when he said, three days later, at the Uni- 
versity of Notre Dame: “We ought not to make it inordi- 
nately difficult for a m: undertake a public post and 
then to return to his own vocation. In the government, one 
must obviously have no selfish end to serve, but citizens 
should not, invariably, be required to divest themselves of 
investments accumulate a lifetime in order to qualify 
for public service.” 


CRITICISM OF STOCK DIVESTITURE REQUIREMENTS 
Sen. Henry M. Jackson (D Wash.), chairman of the sub- 


committee on national policy machinery, has characterized 
the divestiture requirements often imposed by Senate 


committees considering presidential appointments as un- 


fair and unwise and “out of step with the economic reali- 
ties of the 20th century.” '® Advocates of a new approach 
to conflict-of-interest problems have pointed to the case of 
Edward K. Mills, a New Jersey attorney who asked Presi- 
dent Eisenhower on May 12 to withdraw his nomination to 
the Federal Communications Commission because of a 
technical conflict of financial interests. The Justice De- 
partment apparently had ruled that communications com- 
pany stocks held by a trust of which Mills is a beneficiary 
constituted a conflict of interests under the Communications 
Act of 1934, even though Mills had offered to give the in- 
come from these stocks to charity as a means of divesting 
himself of interest. 
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Conflicts of Interest 


Charles L. Critchfield iast November declined to take 
over as director of the Pentagon’s Advanced Research 
Projects Agency because of objections to his serving in the 
post while remaining on the payroll of a government con- 
tractor. Critchfield had planned to continue drawing an 
estimated $40,000-a-year salary from the Convair Division 
ot General Dynamics Corp. in lieu of a $19,000 government 
salary. After Chairman Chet Holifield (D Calif.) of 


a 
House Government Operations subcommittee had 


raised 
the question of a possible conflict of interest, Critchfield 
announced his withdrawal because “general misunder- 
tanding and public controversy” had impaired his 


abill \ 
to serve. 


A 


A 1951 law authorizes the Secretary of Defense 
point up to 10 persons from private industry 
department without government pay. Six 
ficials occupied this status at the t 
appointment. The purpose of the la 
Defense Department to engage busine f 


‘ 


Kecutives 


anding ability who would not be interested in working 


for government salaries. Congress in recent years has be 
increasingly skeptical of such arrangements, even th 
they were used to good effect under the special conditi 


prevailing during World War II." 


GOVERNMENT’S PRESUMED Loss OF Top-LEVEL 


I 


Hearings on the manpower questior 

son’s subcommittee produced statements by many busines 
leaders to the effect that real or apparent conflicts of 
terest were preventing numerous businessmen from serv- 
ing in government positions. Harold Boeschenstein, a vic« 


chairman for operations of the War Production Board dur- 
ing World War II, testified on May 11: 


Probably the most serious obstacle to bri 

business and the professions into top-level 

government arises out of the vagueness of 

tions dealing with “conflicts of interest,” tl 

for alleged or real conflicts of interest, or 

sacrifices that are called for in order 

allegation of the existence of a conflict 
The second Hoover Commission said in 1955 that “‘While 
competent men may be willing to accept lower pay in publi 


ervice, increasingly they are becoming reluctant to give 
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